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BRIEF Of APPELLANTS

SATEMENT OF THE CASE.

For convenience we shall refer to the parties

as designated in the trial court.

This is a suit in equity brought by the plaintiffs

against the defendants to quiet title to a placer min-

ing claim in the Wade-Hampton Precinct, Alaska,
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known as No. 5 Above Discovery on Willow Creek.

The defendants deraign their title to said mining

claim through purchase from one Ben Blanker who

located said claim on July 4th, 1914. The plaintiffs

claim title by virtue of the claim of forfeiture of the

defendants' title by their failure to record an affi-

davit or proof of assesment work for the year 1916

for their placer claim, and a relocation thereof by

plaintiffs on April 1st, 1917.

This suit was before the apj^ellate court once

before on the question of pleadings, Betsch et al vs.

Umphrey et al., 252 Fed. Rep. 573. It now reaches

this court on an appeal from a final decree on the

merits. All of the material facts are admitted and

are embraced within the pleadings (Tr. pp. I to XI)

and in a stipulation of the parties (Tr. p. 27).

It is admitted that on July 4th, 1914, the land

was public domain and that on that date one Ben

Blanker entered thereon and made a valid placer lo-

cation by complying with all the requirements of the

federal and territorial laws as to discovery, marking,

location work, recording, etc., and thereafter on

September 13th, 1916, sold and conveyed said placer

claim to defendants. It is likewise admitted that

thereafter and during the mining season of 1916

the defendants performed development work on said
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placer claim to the value of over one hundred dol-

lars and of the character required by law as annual

assessment work. By the affidavit incorporated in

plaintiff's complaint (Tr. p. 4) the character of

work is described as 25 days' continuous mining

operations consisting of shoveling into sluice boxes,

building a ditch from the upper part of the claim

to the center and cutting a bed rock cross-cut from

the center of the creek to the benches; that more

than $1500 was expended in labor on these opera-

tions and the work was done for the benefit of the

claim and at the expense of the defendants.

It is further admitted that the defendants

neglected and failed to record in said mining dis-

trict an affidavit or proof of labor of said work so

performed during said year or at all within 90 days

thereafter or before the 3rd day of April, 1917, the

date when said William Delbar, their authorized

agent, then filed the affidavit set forth in plaintiffs'

complaint (Tr. p. 4).

It is further admitted that on April 1st, 1917,

plaintiff, F. Umphrey, peaceably and without op-

position entered into said mining claim and relocated

the same as a placer mining claim and complied with

all requirements of federal and territorial laws as

to discovery, marking, recording, etc., before defend-
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ants filed said proof of labor on April 3rd, 1917, and

that said Umphrey conveyed an undivided interest

to said plaintiff Harrison, and they were in actual

physical possession of the ground in dispute when

this suit was commenced.

By the above recital of admitted facts the court

will see there are no disputed facts to decide in the

case and no time need be consumed on the record

in the cause other than to apply the law to the ad-

mitted facts. The trial court after hearing the evi-

dence and taking the case under advisement subse-

quently made its findings and conclusions (Tr. p.

19) and entered its decree thereafter on November

3rd, 1919 (Tr. p. 24) in favor of the plaintiffs and

against the defendants over the objections and ex-

ceptions of defendants (Tr. p. 33). Subsequently to

abridge the record counsel for the respective parties

stipulated the facts (Tr. p. 27) as recited above.

Likewise counsel in the court below further abridged

the record by stipulating (Tr. p. 31) the legal ques-

tion to be submitted on this appeal, both sides ad-

mitting there is but one legal question for the appel-

late court to determine on the admitted facts.

ASSIGNMENT OF ERRORS.

All of the errors assigned cover objections and

exceptions to findings and conclusions and decree
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entered by the trial court and are embraced within

the legal question stipulated (Tr. p. 31) to be pre-

sented on appeal. The same legal question as that

stipulated is raised by each of our assignments (Tr.

pp. 40-45) Nos. II, III, IV, V, VI, VII, VIII and

IX, to-wit:

"Did the failure of the defendants to file

for record with the recorder of the district in

which the mining claim involved in said action

is located not later than 90 days after the close

of the year in which such work was done an affi-

davit of the performance of the work performed

for the year 1916, constitute an abandonment
of the location, and did the claim thereupon

become subject to relocation by any other per-

son and did the relocation by the plaintiff, F.

Umphrey, on the 1st day of April, 1917, work
a forfeiture of the rights of the defendants in

and to such claim?"

In other words we will discuss all our assigned

errors without specifically setting the same forth

herein by discussion of the single legal question in-

volved, to-wit

:

"Is Sec. 7 of Chapter 10 of the Session

Laws of 1915 passed by the Territorial Legisla-

ture of Alaska constitutional and validV

It is conceded by both sides to this suit that if it

is constitutional and valid the decree should be
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affirmed, but if it is not, then the decree should be

reversed and the cause remanded in favor of the

defendants.

ARGUMENT AND AUTHORITIES.

The Territorial Legislature of Alaska was

created and its rights to legislate prescribed by the

Enabling Act creating the Territory of Alaska.

Chap. Three, p. 268, Compiled Laws of Alaska. The

limitations or inhibitions are found in Sec. 416, p.

270 thereof. Amongst the numerous and many sub-

jects reserved by Congress from legislation by the

Legislature of Alaska was the following:

"The legislative power of the Territory

shall extend to all rightful subjects of legisla-

tion not inconsistent with the constitution and

laws of the United States, but no law shall be

passed interfering with the primary disposal of

the soil; * * *"

Sec. 416. Supra.

Sec. 7 of Chap. 10 Session Laws 1915 of Alaska

reads as follows

:

"Section 7. In order to hold a claim or

claims after the annual assessment work has

been done thereon, the owner of such claim or

claims, or some other person having knowledge

of the facts, shall make and file an affidavit of
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the performnace of such assessment work with

the Recorder of the district in which such claim

or claims is or are located, not later than ninety

(90) days after the close of the calendar year

in which such work was done, or the improve-

ments made, which affidavit shall set forth the

following: * * *

The failure to file for record the proof of

assessment work as herein provided shall be

deemed an abandonment of the location and the

claim shall be subejct to relocation by any other

person, provided, however, that a compliance

with the provisions of this section before any re-

location shall operate to save the rights of the

original locator, and further provided, that if

said placer claim or claims have not been re-

located by any other person or persons within

one year after such forfeiture, the last locator,

claimant or owner of such forfeited claim may
return to said forfeited claim or claims and re-

locate the same as though the same had never

been located."

In order to determine whether the Alaska legis-

lature had a constitutional right to pass such a pro-

viso, it is necessary for us to refresh our memories

on the status of the mining laws of the United States

at the time said act was passed in order to determine

whether or not the legislature exceeded its authority

in passing an act inconsistent with the federal min-

ing laws.
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It is admitted that the mining claim in dispute

is public mineral land belonging to the Government

of the United States. The United States is the

paramount proprietor of the public mineral lands,

holding them not as an attribute of sovereignty, but

as property acquired by cession and purchase.

"With respect to the public domain the

Constitution vests in Congress the power of dis-

position and of making all needful rules and
regulations. That power is subject to no limita-

tions; Congress has the absolute right to pre-

scribe the terms, conditions, and the mode of

transferring this property, or any part of it,

to designate the persons to whom the transfer

shall be made. No state legislation can inter-

fere with this right or embarrass its existence.'

'

1 Lindley on Mines (3rd Ed.) Sec. 80, and

cases therein cited.

Prior to July 26th, 1866, there was no con-

gressional legislation authorizing the location or

purchase of any of the mineral lands of the United

States. Up to that time the location, working and

holding of mineral claims was governed exclusively

by local rules and regulations of the mining dis-

tricts and such state legislation as was enacted in

the different mining states.

Jennison vs. Kirk, 98 U. S. 453.
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On July 26th, 1866, Congress passed an act de-

claring the mineral lands of the public domain, both

surveyed and unsurveyed, to be free and open to

exploration and occupation by all citizens of the

United States, and those who had declared their in-

tentions to become citizens, subject to such regula-

tions as may be prescribed by law, and subject also

to the local customs and rules of miners in the sev-

eral mining districts so far as the same may not

be in conflict with the laws of the United States.

14 Stat. 251.

This right in the primary disposal of its soil

the Congress has guarded by denying to miners the

right to pass any rules or regulations in conflict with

its acts, and state statutes are of no more force than

miners' rules.

Morrison's Mining Rights, 15 Ed. p. 11;

Clark vs. Butte, 233 Fed. 548.

On May 10th, 1872, Congress passed an act, de-

fining the requirements necessary to hold mining

claims. (17 Stat. 91) Chap. Six U. S. Annotated

Statutes, 1916. This act defines the manner of lo-

cating claims and of holding the same by the miners

and the amount of labor required for assessment
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work, and created a method of forfeiture for failure

to perform the work.

Sec. 4618, Supra, provides

:

i 'The locators of all mining locations here-

tofore made or which shall hereafter be made,

on any mineral vein, lode, or ledge, situated on

the public domain, their heirs and assigns, where

no adverse claim exists on the 10th day of May,

1872, so long as they comply with the laws of

the United States, and with State, Territorial

and local regulations not in conflict with the

laws of the United States governing their pos-

sessory title, shall have the exclusive right of

possession and enjoyment of all the surface in-

cluding within the lines of their location, * * * "

It will be readily noticed that Congress has care-

fully guarded against any rules being enacted by

state and territorial legislatures or any local rules or

regulations being made by the miners in the mining

district that in any way could conflict with the laws

of the United States and particularly any law that

would interfere with the prescribed procedure de-

fined and laid down by Congress for ultimately ac-

quiring a fee title to the mineral lands from the Gov-

ernment. It was the plan and purpose of Congress

to allow the miners by rules and regulations pre-

scribed by themselves and the states and territories

through their legislatures to aid and assist the
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Government in every practical way in initiating

title to the public lands or in developing the same,

but every Act passed by Congress carefully guarded

the forfeiture or disposal of the public mineral

lands.

The inhibition placed upon miners to make

regulations in conflict with the provisions of Sec.

4620, Supra, applies with equal force to state and

territorial legislatures. A careful scrutiny and

analysis of Sec. 4620, Supra, discloses that Congress

expressly limited the methods and subjects over

which miners might make regulations by provid-

ing:

"The miners of each mining district may
make regulations not in conflict with the laws

of the United States, * * ^governing the lo-

cation, manner of recording, amount of work

necessary to hold possession of a mining claim,

Just three subjects are enumerated in this

statute over which miners may make regulations,

and this limited power to make regulations on such

subjects is again limited by the further provisions

of said section. Nowhere in this statute is the power

given to regulate anything after location, except

the amount of work necessary to hold possession of

a mining claim. Not a single sentence therein em-

powers the miners, or the legislatures of the states
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and territories, to make any rules or laws creating a

forfeiture for failure to record.

And independently of these powers expressly

given to the miners to make regulations Congress

provided that not less than $100 worth of work or

improvements shall be made upon or for the benefit

of the claim and specifically prescribed the penalty

of forfeiture for failure so to do. The Congress,

jealous of its right to dispose of the public domain,

did not in said Act or in any prior or subsequent

Act ever say that a state or territorial legislature

or the miners in making their rules and regulations

could create a forfeiture of a mining claim in any

manner whatever for failure to record a proof of

labor.

This Act created a vested estate in the miner

who complied with its terms giving him a possessory

title which could ripen into a fee title by patent

upon his compliance with the Act of Congress. It

was never the intention of Congress to permit any

legislature to cut off the miner's estate in the public

domain after he had initiated title thereto so long

as he complied with the laws of the United States.

It was the way provided by the federal law for the

disposal of mineral lands. These Congressional acts

provided the way in which the soil is primarily dis-
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posed of, by subsequent development work and an

application for patent based thereon. It was the

only plan outlined or created by the government

for final disposal of its mineral lands.

The mineral laws of the United States by Act

of Congress May 17th, 1884, were extended and

made applicable to the District of Alaska, 2?, Stat,

at Large, p. 24, Sec. 8.

Congress on June 6th, 1900 (Sec. 175 Compiled

Laws of Alaska, 1912) enacted additional mining

laws for the Territory of Alaska and provided

among other things as follows:

"Miners in any organized mining district

may make rules and regulations governing the

recording of notices of location of mining

claims, water rights, flumes and ditches, mill

sites and affidavits of labor, not in conflict with

this Act or the general laws of the United

States.

In the court below counsel for the plaintiffs

contended that this Act gave the legislature of

Alaska the right to pass the Act in question and the

trial court in its written opinion stresses this par-

ticular section. It is our contention that this Act

simply gave the miners in any organized district the

right to pass a rule or regulation making the
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recordation of assessment work prima facie proof

that the work was done. Any other rule or regula-

tion would be in conflict with the mineral laws of

the United States.

Again on March 2nd, 1907, Congress passed

what is known in Alaska as the Waskey Act, Sec.

162 Compiled Laws of Alaska, p. 153. It became

the mining law of Alaska that the recordation of a

proof of labor became prima facie proof of its con-

tents but under said Act it was not obligatory on

the miner to record. This certainly would negative

any such construction as the trial court placed on

the Act of 1900.

Again on August 1st, 1912, Congress passed

what is known in Alaska as the Wickersham Act

which provided that the annual assessment work

must be done within the calendar year preventing

resumption of work thereafter. Sec. 129a, Compiled

Laws of Alaska, p. 145.

So we see that at the time the Alaska Legisla-

ture passed Sec. 7, Chap. 10, all of the Congressional

Acts pertaining to the public mineral lands of the

United States, including the special acts above men-

tioned, were in full force and effect in the Territory

of Alaska.
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A mining claim perfected under the law is real

property in the highest sense of that term. It is a

vested estate and may be bought, sold and conveyed,

and which passes by descent.

2 Lindley on Mines, Sec. 539;

Morrison's Mining Rights, p. 8

;

Forbes vs. Gracey, 94 U. S. 762

;

Belk vs. Meagher, 104 U. S. 279;

Jones vs. Wild Goose M. Co., Ill Fed. 95

;

Bradford vs. Morrison, 212 U. S. 389.

Although the locator may obtain a patent, this

patent adds little to his security.

Chambers vs. Harrington, 111 U. S. 350.

The owner of such a location is entitled to ex-

clusive possession and enjoyment, against every one

including the United States itself.

2 Lindley on Mines, Sec. 539;

McFetters vs. Pierson, 24 Pac. 1076;

Seymore vs. Fisher, 27 Pac. 240

;

Reed vs. Munn, 148 Fed. 737.

Since the passage of the Act of Congress in 1866
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declaring the mineral land of the United States to

be open for exploration and occupation it has been

the well established policy of the Government, with-

out deviation, to encourage the miners to go upon

the public lands and prospect for the buried and

hidden minerals and to extract such minerals when

discovered, thereby putting them to a beneficial use

and enriching the nation from its hidden treasure.

St Louis S. Co. vs. Kemp, 104 U. S. 636;

1 Lindley on Mines, Sees. 55-56.

Congress by consistent and appropriate legisla-

tion for the development of the mineral resources

of the nation has encouraged and protected the

miner in his search for the precious minerals and in

his work and labor in extracting the same. It has

been the consistent policy of the Government to en-

courage the exploration of its mineral lands and

their development by work.

To accomplish this beneficent national purpose

and to prevent abuses of locators holding indefinitely

the public mineral lands by location and without

work, Congress provided:

"On each claim located after the 10th day

of May, 1872, and until a patent has been issued

therefor, not less than one hundred dollars'
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worth of labor shall be performed or improve-

ments made during each year. * * * ; and upon
a failure to comply with these conditions, the

claim or mine upon which such failure occurred

shall be open to re-location in the same manner
as if no location of the same had ever been
made, provided that the original locators, their

heirs, assigns, or legal representatives, have not

resumed work upon the claim after failure and
before such re-location."

17 Stat. 91

;

Chap. Six, Sec. 4620, U. S. Annotated St.

1916.

It is quite clear that Congress in providing the

manner of forfeiture as above quoted reserved the

question of forfeiture solely for Congressional modi-

fication or change and never intended to delegate

to the legislatures, or miners' meetings, the right to

change this federal law. In forfeiting the miners'

possessory title Congress had in mind the question of

development of mineral lands by work and labor

and not by a failure to make a record of the work

and labor. What a travesty on law making it would

be to say that Congress, the sole custodian of the

public mineral lands, should make work and labor

the measure of a miner's continuous possession and

enjoyment of the public mineral lands while a terri-

torial legislature could say to the same miner, you

have complied with all of the federal laws and have
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performed your work and labor fifteen fold but

because you have not filed an affidavit describing

your work you shall give up your vested estate and

valuable improvements to a re-locator! How could

the legislative provisions requiring the recording

of an affidavit with a recorder and paying to him a

fee of $1.50 be said with any reason of logic to in

any way tend to develop the mine or facilitate the

extraction of mineral I There is not a single decision

in the books, nor a text writer sustaining the validity

of such a statute. The only purpose of a record

is to facilitate proof of work done, and most of all

the statutes of the mining states make such record

prima facie proof without making the filing obliga-

tory.

"When it is recognized that the Govern-

ment simply occupies the status of landed pro-

prietor, holding the paramount title to its pub-

lic domain, with the sole right of disposal upon

such terms and conditions and subject to such

limitations as it may from time to time pre-

scribe, and that the Congressional mining laws

are but a statement of such terms, conditions

and limitations, it follows necessarily that

neither individuals nor states have the power

to control, modify or nullify any of such terms,

conditions or limitations.

If, by compliance with Congressional law,

an estate in public lands is granted, the state
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may not destroy or impair it. If no such estate

in such lands is created by or under the author-

ity of federal law, the state has no power to

create or transfer it. * * *.

If the state may prescribe any additional

or supplemental rules, increasing the burdens

or diminishing the benefits granted by the fed-

eral laws in lands of the public domain, it is

simply because the government as owner of the

property, sanctions expressly or by implication

the exercise of such power."

Lindley on Mines, Sees. 249, 250, 251

;

and cases therein cited;

Morrison's Mining Rights (15 Ed.) p. 141.

"In determining the validity of state legis-

lation on this subject we must not overlook the

fact that the public lands belong to the Govern-

ment; that the paramount proprietor is alone

competent to prescribe rules for their primary

disposal ; that the individual states cannot inter-

fere with this right, or exercise any privilege,

unless under the terms of the federal law the

power is delegated to them. The scope of per-

missible state legislation is limited and defined

by the congressional acts. Any attempt to ex-

ceed the privilege therein granted necessarily

results in inoperative and void state legisla-

tion. The period during which states and local

assemblages absolutely controlled the possession

and right of enjoyment of public mineral lands

has long passed into history. As we have here-
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tofore said, if the state may prescribe any ad-

ditional or supplemental rules, increasing the

burdens or diminishing the benefits granted

by the federal laws, in lands of the public do-

main, it is simply because the government as

the owner of the property, sanctions, ex-

pressly or by imlpication, the exercise of such

privileges."

2 Lindley on Mines, Sec. 626.

A state or territorial statute or a mining regu-

lation which requires the recording of an affidavit

of annual labor, and prescribes a forfeiture for

failure to record such, is violative of the laws of the

United States, unreasonable and void as to the

provisions of forfeiture, and is so held by every text

writer who has written upon the subject. Nowhere

can a clearer statement of the law be cited than that

found in 2nd Lindley on Mines, Sec. 636:

"Most of the states and territories subject

to the congressional mining laws have enacted

statutes providing for proof, in the form of affi-

davits establishing the fact that the annual

labor for a given year has been performed.

Such affidavits are required to contain a state-

ment as to the nature and value of the work

performed and improvements made, and are

to be filed before the end of a given period with

the recording officer in whose office record of

mining locations is made pursuant to local or
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state legislation. This class of legislation is

found in California, Colorado, Idaho, Montana,

Nevada, New Mexico, Utah, Washington, Wyo-
ming, Arizona and Arkansas, and has been pro-

vided by Federal Government for Alaska.
* * *

The failure to file affidavits of annual labor

is accompanied by no serious penalty. There is

no provision in any of the existing statutes to

the effect that a failure to comply with its terms

will work a forfeiture.

If any such conditions were inserted, or if

any of the laws in question were susceptible of

any such construction, they would undoubtedly

be considered as unreasonable and repugnant

to the federal law."

Snyder, in writing on this subject, says:

"Several of the states and territories, no-

tably Arizona, Colorado, Nevada, Utah and

Wyoming have enacted statutes providing for

the manner of making proof of annual labor

by the affidavit of some one of the owners, or

by some other qualified person, setting forth

where, when and in whose instance the labor

was performed, and the kind, value and nature

of it, as well as the amount actually paid there-

for. All these statutes will be found copied at

length in the Appendix. Most of them make
proof, when made in accordance with their pro-

visions, prima facie evidence of the matters

contained in such affidavit. This is a direct

and simple manner of making proof, and wher-

ever it is possible to do so, proof should be
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made in substantial accordance with the require-

ments of the statute.

But while many of these statutes, if not all

of them, make failure to file and record such

proof a forfeiture of the claim, the authorities

are united to the effect that such legislation as

this is at most only directory, any attempt at

providing for a forfeiture being beyond the

powers of state legislation, and that proof of

such labor or improvements may be made the

same as any other fact in the case. And this

must be the rule. IT IS THE LABOR, and not

the proof of it that is required by the Act of

Congress. It was undoubtedly the intention

of the framers of the federal statute to permit

proof of annual expenditure to be made in any

competent manner, and there is nothing in the

section delegating the power to state legislatures

and miners of the district which authorizes the

enactment of rules or regulations making the

filing of proof of annual labor obligatory.
'

'

1 Snyder on Mines, Sec. 496.

Again, Sec. 498, the same writer says

:

"That proof of the performance of annual

labor is required to be made by affidavit in many
of the states and territories, and, while some

of the local statutes assume to declare a forfei-

ture for failure to make this proof in the man-
ner and within the time provided by statute,

such statutes are merely directory and the fact

that labor is the .test of compliance with the

statute rather than the mode of making proof
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thereof and that any attempt on the part of

state legislatures to forfeit a claim for failure

to make the proof in a particular manner is

beyond the power of legislature and void."

The Legislature of the State of Utah passed

an act to make the filing of proofs of labor obliga-

tory in order to prevent a forfeiture. The Utah

legislature in its wisdom decided to go Congress one

better by forfeiting a miner's claim for failure to

record proof of the assessment work just as the

Alaska Legislature did in 1915 when it passed Sec.

7 of Chap. 10.

Here we have a statute similar to the Alaskan

law which when it came before the Supreme Court

of the State of LTtah was held unreasonable, un-

constitutional and void.

The Legislature of Utah said:

"The owner of a quartz lode or placer

mining claim who shall do or perform or cause

to be done or performed the annual labor or

improvements required by the laws of the

United States, in order to pt^event a forfeiture

of the elai))i, must, within 30 days after the

completion of such work or improvements, file

in the office of the County Recorder, in which

the greater part of the mining district, in which

such claim is located, his affidavit or an affidavit

or affidavits of the person or persons who per-
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formed or directed such labor or made or

directed such improvements, and shall file a

duplicate thereof with the district mining
recorder of the district in which said claim is

situated, showing; etc."

Sec. 1500 Revised Statutes of Utah.

The question of the validity of this statute was

considered by the Supreme Court of the State of

Utah in 1901 where it was urged that under the pro-

visions of this statute a mining claim became for-

feited by failure to record a proof of labor within

thirty days after completion of work, and the court

held directly that it was a violation of Section 2324,

Rev. Stat. U. S., and refused to give it force, the

court saying:

"In regard to the second alleged ground

of forfeiture it appears that the affidavit of

labor and improvements was not filed by re-

spondent in the county recorder's office within

the time required by Sec. 1500, Rev. Stat. Utah,

but was filed in said office after the location of

the Havenor was made. In Sec. 2324 Rev. St.

U. S., it is enacted that upon a failure to com-

ply with these conditions (which are the per-

formance of the labor and the making of the

improvements required by the statute) the

claim or mine upon which such failure occurs

shall be open to re-location in the same manner
as if no location of the same land had been

made.
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From the foregoing provisions it is as clear

as if it had been expressly stated that, after a

mining claim has been located in conformity

with the mining laws and regulations, it is not

subject to re-location as long as the locator or

his successor in interest continues to perform

the labor or make the improvements upon the

same required by the United States mining

law, and that such a locator, or his successor in

interest, has a vested right in such a claim

which can only be forfeited by a failure to com-

ply with the conditions mentioned. It follows

that the respondent did not forfeit its right by
failing to file with the county recorder the

affidavit required by Sec. 1500, Rev. Stat. Utah,

and that the trial court did not err in permit-

ting, over the objection of appellants, the re-

spondent to introduce evidence tending to show

that it had performed the labor and made the

improvements on its said claims as required by

Sec. 2321, Rev. Stat. U. S."

Murray Hill Mining & Milling Co. vs. Have-

nor, 66 Pac. 765.

Our attention has not been called to any other

state case construing a similar statute but it would

be difficult to cite a decision of any court on any

legal point that would be more clearly in point than

the case above cited. It is a clear and concise con-

struction of Sec. 2324 Rev. Statutes U. S. by a

state court clearly and concisely holding that the

legislature had no right to interfere with the federal
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law pertaining to forfeitures.

Here the Supreme Court of Utah says in unmis-

takable language that it is as clear as if expressly

set out in the federal laws that so long as a miner

continues to do his work in amount required by law

(whether it be fixed by federal, state, territorial or

miners' regulations in amount) he has a vested in-

terest that can only be forfeited by failure to do the

work required.

When the work is done, whether it be one hun-

dred dollars required by the federal law or two hun-

dred dollars required by the legislative act of a

territory, the mining ground embraced in the loca-

tion is not open to re-location and any person who

goes upon the ground is a trespasser.

No additional work or improvements are im-

posed by the laws of Alaska.

Under the admitted facts in this case the acts

of Umphrey were those of a trespasser. An intru-

sion upon lands occupied by others for the purpose

of locating a mining claim is but a naked unlawful

trespass and cannot create a right of preemption.

Cowell vs. Lammers, 24 Fed. 200

;

Atherton vs. Fowler, 96 U. S. 513;
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Hosmer vs. Wallace, 97 U. S. 575

;

Quimby vs. Conlan, 104 U. S. 420;

Clipper M. Co. vs. Eli M. & L. Co., 194 U. S.

220;

Dufield vs. San Francisco C. Co., 205 Fed.

480.

A valid location of a mining claim segregates or

cuts out the ground from the public lands, and it

becomes the property of the locator, and the same

ground cannot be located or possessed by another

until the original locator either abandons the claim

or forfeits it under the federal statute.

St. Louis M. Co. vs. Montana M. Co., 171 U.

S. 650;

Clipper M. Co. vs. Eli M. C, Supra.

Jons vs. Wild Goose M. & T. Co., Ill Fed.

95;

Belk vs. Meagher, 104 U. S. 279;

Zerres vs. Vanina, 134 Fed. 610;

Barringer and Adams Mines & M., pp. 264-

282.

If the sovereign state of Utah could not take

away a miner's claim by a law making record of

assessment work mandatory, where does Alaska
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get such a right ?

The legislature of Utah subsequently amended

its mining act (Sec. 3895 Comp. Laws of Utah,

1917) making record of work prima facie proof.

Congress by Sec. 2324 Rev. Stat. U. S. expressly

provides the conditions upon which the perfected

mining location is held when it says in such sec-

tion:

"On each claim located * * * and until

patent has been issued therefor, not less than

one hundred dollars' worth of labor shall be

performed or improvements made during each

year.
'

'

And by the same act Congress again by express

language states how the estate created by a mineral

location is terminated when it says:

"Upon a failure to comply with these con-

ditions the claim or mine * * * shall be open

to re-location."

The courts have always upheld the rights of

states and territories to increase the amount of work

or limit the time in which the work shall be done,

or prescribe methods of location by exacting develop-

ment work, and any other act pertaining to the

location of claims, manner of recording the location
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certificates, or the amount of assessment work. All

these decisions, however, are based on the proviso

of Sec. 2324, Rev. Stat. IT. S. heretofore quoted

covering the three subjects expressly stated therein,

to-wit: First, governing the location; second, man-

ner of recording ; third, amount of assessment work.

Such decisions, however, are all based upon the

express power granted by the federal act to the

legislatures on these three subjects.

Northmore vs. Simmons, 97 Fed. 388;

Cloninger vs. Finlason, 230 Fed. 98;

Erhardt vs. Boaro, 113 U. S. 527;

Butte Water Co. vs. Baker, 196 U. S. 119.

This line of cases was relied upon by counsel

in the trial court, including the case of Wright vs.

Lyons, 77 Pac. 81, by the Supreme Court of the

State of Oregon, to uphold their contention that the

legislature of Alaska had a constitutional right to

pass the law in question. We contend that a careful

reading of all these cases confirms the legislative

right to legislate on the three subjects expressly con-

ferred upon them by Congress under Sec. 2323 Rev.

Stat. U. S., and do not uphold, directly or indirectly,

that the legislature can create a forfeiture for fail-

ure to record a proof of labor.
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The question decided in the case of Cloninger vs.

Finlason, supra, was as to the validity of a statute

requiring a location certificate to be verified and

clearly within the express power given by Congress

to the legislature.

The question in the case of Nortlimore vs. Sim-

mons, supra, was whether a regulation made by a

mining district in California requiring development

work to be done within a shorter time than that

required by the federal statute was or was not

valid and our appellate court held that this was

within the express delegated powers of Congress to

the miners, the court saying:

"No difference in principle is discernible

between the requirement that such discovery

work shall be made as incident to the location,

and the requirement that after location it shall

be made as a condition to the subsistence of the

same."

By no stretch of the imagination can we con-

ceive of the appellate court holding that any prin-

ciple enunciated in the Northmore vs. Simmons case

would justify the court in sustaining the legislative

act of the Territory of Alaska declaring a forfeiture

for failure to record assessment work.

Such a law as that passed by the legislature of
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Alaska may be a splendid, wholesome and salutary

law for roving claim-stakers, but it is inequitable

to believe that a claim upon which $1,500 worth of

labor has been performed in a season can be sum-

marily taken away by a failure to record a proof

of labor which at best could be used only as prima

facie proof in case of a contest later over the title.

The learned trial court rather than administer

equity between these litigants was so cautious that

in quoting and approving Mares vs. Dillon (75 Pac.

965) it guessed both heads and tails for fear of a

mythical calamity to an eager claim-staking public.

It is an elementary principle of law that

forfeitures are odious to the law and that courts

will not decree a forfeiture except upon clear

and convincing evidence.

2 Lindley on Mines (3rd Ed.), Sees. 645-46,

and cases therein cited.

It might be stated also as an elementary prin-

ciple that Congress will not permit a legislature to

create a forfeiture by any law inconsistent with its

own acts.

If forfeitures are "odious" to the law wherein

can such a law as this be considered wholesome and

salutary? This law was enacted primarily to es-

cheat possession and define, determine and create
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forfeitures. The penalty thereof is unreasonable,

obnoxious and burdensome. It is contrary to exist-

ing federal mining laws and clearly unconstitutional

and invalid. In all the reported decisions and

digests there seems to be but the one case {Murray

Hill M. db M. Co. vs. Havenor, supra ) wherein the

validity of a statute making the filing of a proof of

labor obligatory was passed upon. A proper read-

ing and consideration of the acts of congress can,

it seems to us, leave no doubt founded upon any

reason or logic, that the act of the legislature of

Alaska providing a forfeiture for failure to record

an affidavit of labor is unreasonable, repugnant, in-

operative, unconstitutional, invalid and void, be-

cause :

1. It is in conflict with the laws of the United

States, 17 Stat. 91; Sec. 4620 U. S. Annotated St.

1916.

2. It is inconsistent with the laws of the United

States and violative of Sec. 416 (Enabling Act)

Comp. Laws of Alaska.

3. It interferes with Acts of Congress relating

to the primary disposal of the soil and is within the

inhibitions of the Enabling Act, supra.

4. It deprives a person of property without
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due process of law, in that it destroys a vested estate

in land of the public domain after the performance

of conditions prescribed by Congress necessary to

hold such title.

5. It is unreasonable, invalid, unconstitutional

and void, because it is an attempt to modify a law

reserved by Congress from said legislature.

The defendants respectfully submit that the

plaintiffs will be unable to present to the court any

case sustaining the validity of the legislative act

making the recordation of the assessment work oblig-

atory and creating a forfeiture for failure to record

where the necessary work was actually done on the

claim. If there is such a decision in the books we

have failed to find it in our search.

We respectfully submit that the decree entered

by the trial court against the defendants is unjust

under the stipulated facts and the law as we have

herein cited it to the court, and we respectfully

petition the court to enter its order reversing the

trial court and remanding the said cause to the lower

court with instructions to enter a decree for the

defendants therein.

Respectfully submitted,

WILLIAM A. GILMORE,
O. D. COCHRAN,

Attorneys for Appellants.




